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Introduction

T he E xclusive E conom ic Zone and C ontinenta l S helf  
(E n v iron m en ta l E ffects) Bill (the B ill) w a s  in trod u ced  to  
P a r lia m e n to n 2 4 A u g u st2 0 ii and is  sch ed u led  to  com e in to  e ffec t  
on 1 July 2012 (H on N ick Sm ith MP "E nvironm ental p ro tec tio n  
la w s for o cea n s introduced" p ress  re lease , 24  A u gu st 2011). The 
Bill w ill s e t  up an en v iro n m en ta l m an agem en t reg im e for N ew  
Z ealan d’s E xclusive E conom ic Zone (the EEZ) and C ontinenta l 
S h elf (the CS). It a im s to  fill th e  gap s in N ew  Z ealand’s ex is t in g  
en v iro n m en ta l m an agem en t reg im e and to  g iv e  e ffec t to  
N ew  Z ealand’s o b liga tion s u n der th e  U nited  N ation s Law  o f  
th e  Sea C onvention  1982 (the LOSC) to  m an age and p ro tec t  
n atu ra l r e so u rces  o f th e  EEZ (exp lan atory  n o te  to  th e  Bill).

T h is artic le  lo o k s at th e  B ill in ligh t o f N ew  Z ealand’s r igh ts  
and o b liga tion s u n der th e  LOSC. W e th en  a d d ress  th ree  k ey  
area s o f con cern  including: (a) th e  p u rp o se  o f  th e  Bill; (b) 
th e  te s t  for g ran tin g  m arine c o n se n ts  u n d er cl 61(2); and  
(c) th e  p reca u tio n a ry  approach. W e con sid er  th a t th e  Bill 
la rge ly  su cceed s , in a d ra ftin g  sen se , in w h a t it s e t s  o u t to  do  
(ie p rov id e  an e ffec ts-b a sed  sta tu to r y  reg im e for b a lan cin g  
en v iro n m en ta l p ro tec tio n  w ith  econ om ic  d evelop m en t). 
H ow ever, w e  con sid er  th a t th e  B ill fa ils  to  p rov id e  an adeq u ate  
d eg ree  o f c lar ity  in r e sp e c t  o f our th ree  areas o f concern . Lack  
o f c lar ity  in tu rn  co n tr ib u tes to  an overa ll fa ilure to  ach ieve  a 
d esirab le  lev e l o f in tegra tion  w ith  th e  R esource M anagem en t  
A ct 1991 (the RMA). T h is lea d s  to  our cen tra l concern , w h ich  
is  th a t "failure to  ach ieve  in teg ra ted  m an agem en t w ill
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r e su lt  in  u n n e c e ssa r y  co m p lex ity  an d  c o s ts  for th e  
C row n, a p p lica n ts , su b m itte r s  (w h e th er  su p p o rters , 
o p p o n en ts  or n eu tra l), an d  d e c is io n -m a k e r s” (R ob ert  
M akgill an d  A la sta ir  L ogan, "The E xclu sive  E conom ic  
Z one an d  C on tin en ta l S h e lf  (E n v iro n m en ta l E ffects)  
B ill” (2012) L aw T alk 78g  at 15).

Rights and ob ligations under th e  LOSC

It is  im p o rta n t, w h en  c o n s id e r in g  th e  Bill, to  
a p p rec ia te  th a t th e  EEZ an d  CS are  n o t  p a r t  o f  N ew  
Z ealan d ’s so v e r e ig n  terr itory . R ather, N ew  Z ealand  
e x e r c ise s  " sovereign  r ig h ts” over  th e  EEZ and  CS 
p u r su a n t to  th e  LOSC. T h o se  so v e r e ig n  r ig h ts  are  
su b jec t to  a n u m b er  o f  o b lig a tio n s  s e t  o u t u n d er  
th e  LOSC, v a r io u s  in tern a tio n a l a g r e e m e n ts  and  
cu s to m a r y  in tern a tio n a l law.

T he EEZ e x te n d s  from  th e  o u ter  lim it o f  th e  
te rr ito r ia l se a  (12 n a u tica l m ile s) to  200  n au tica l 
m ile s  from  th e  terr ito r ia l se a  b a se lin e  (LOSC, a r ts  
55 and  57). T he CS co m p r ise s  th e  se a b e d  and  su b so il  
w h ich  is  "the n a tu ra l p ro lo n g a tio n ” o f  a co a sta l  
S ta te ’s lan d  te r r ito r y  and  m a y  e x te n d  b ey o n d  th e  
EEZ (art 76(1)). N ew  Z ea lan d  h a s  th e  fifth  la r g e s t  
EEZ, ap p ro x im a te ly  430  m illio n  ha, in  th e  w o rld  
(M in istry  for th e  E n v iro n m en t Im prov in g  regu la tion  
o f  en v iro n m en ta l e ffec ts  in N ew  Z ea la n d ’s  E xclusive  
E conom ic Zone, d is c u ss io n  paper, A u g u st 2007  a t 1). 
F u rth erm ore, our CS d o es  e x te n d  b ey o n d  th e  EEZ 
in  cer ta in  lo ca tio n s . T he co m b in ed  a rea  o f  th e  EEZ 
an d  CS is  a p p ro x im a te ly  20 t im e s  N ew  Z ea lan d ’s 
la n d  area. Its v a s t  s iz e  is  c o n v erse ly  m a tch ed  b y  
th e  lim ite d  a m o u n t o f  sc ie n tif ic  in fo rm a tio n  w e  
h a v e  c o n cern in g  it s  e c o s y s te m  v a lu e s  and  n a tu ra l  
r e so u r c e  p o te n t ia l (M in istry  for th e  E n v iron m en t  
R eg u la to ry  Im p a c t S ta te m e n t: E xclusive E conom ic  
Z one an d  E x ten d ed  C on tin en ta l S h e lf  E n viron m en ta l 
E ffects L eg isla tion , A pril 2011 at 1).

N ew  Z ea lan d  h a s  " sovereign  r ig h ts” w ith in  th e  EEZ 
for "exp loring  an d  e x p lo itin g , c o n se r v in g  and  
m a n a g in g ” th e  liv in g  an d  n o n -liv in g  n a tu ra l  
r e so u r c e s  o f  th e  w a ters , se a b e d  an d  su b so il  
(LOSC, a r t 56(i)(a )). T he EEZ p r o v is io n s  under  
th e  LOSC a lso  e s ta b lish  ju r isd ic t io n  over  
a r tific ia l is la n d s, in s ta lla t io n s  and  str u c tu r e s ,  
m a r in e  sc ie n tif ic  r e sea rch , and  o b lig a tio n s  to  
p r o te c t  an d  p r e se r v e  th e  m a r in e  e n v iro n m en t  
(art 5 6 (i)(b ) and  (c)). N ew  Z ealand’s r ig h ts  and  
ju r isd ic t io n  are  su b jec t to  fr e e d o m s en jo y ed  b y  
o th er  S ta tes  in clu d in g; n a v ig a tio n , o v e r flig h t an d  th e  
la y in g  o f  su b m a r in e  ca b les  and  p ip e lin e s  (art 58), 
as w e ll as th e  g en era l o b lig a tio n s  u n d er th e  LOSC 
(eg  P arts XII an d  XIII) an d  th o s e  s e t  o u t u n d er  
o th er  in tern a tio n a l a g r e e m e n ts  an d  cu sto m a r y

in tern a tio n a l law .

N ew  Z ea lan d ’s r ig h ts  a re  n a rro w er  in  r e s p e c t  o f  
th e  CS w h e r e  it  e x te n d s  b ey o n d  th e  EEZ. T h ese  
co m p rise  e x c lu s iv e  " sovereign  r ig h ts” to  ex p lo re  
and  ex p lo it  n a tu ra l r e so u r c e s  w ith in  th e  CS (ie  
m in era l an d  o th er  n o n -liv in g  r e so u r c e s  o f  th e  
se a b e d  an d  su b so il to g e th e r  w ith  liv in g  o rg a n ism s  
b e lo n g in g  to  se d e n ta r y  sp e c ie s  (LOSC, a r t 77). 
T h ere are n o  sp e c ia l r ig h ts  in  r e s p e c t  o f  th e  w a ter  
co lu m n  or a irsp a ce  (art 78). E xclu sive  r ig h ts  are  
ex e r c ise d  over  a r tif ic ia l is la n d s, in s ta lla t io n s  and  
s tr u c tu r e s  (art 80), and  for th e  a u th o r isa tio n  and  
r eg u la tio n  o f  d r illin g  (art 81). T h ese  r ig h ts  are  
su b ject, h ow ever, to  th e  freed o m  o f  fo re ig n  S ta tes  to  
lay  su b m a r in e  ca b les  an d  p ip e lin e s  (art 79(1)), and  
th e  r eq u irem en t to  p ay  r o y a lt ie s  to  th e  In tern a tion a l 
S ea b ed  A u th o r ity  for r e so u r c e s  e x p lo ite d  from  
th e  CS.

It is  im p o r ta n t to  n o te  th a t  cl 11 o f  th e  B ill p ro v id es  th a t  
it  "m ust b e  in terp re ted , and  a ll p e r so n s  p er fo rm in g  
fu n c tio n s  an d  d u tie s  u n d er it  m u s t  act, c o n s is te n t ly  
w ith  N ew  Z ea lan d ’s o b lig a tio n s  u n d er th e  [LOSC]”. 
T h is n o t  o n ly  re q u ir e s  d e c is io n s  m a d e u n d er th e  Bill 
to  b e  c o n s is te n t  w ith  P arts V, VI an d  XII o f  th e  LOSC 
(ie  th o s e  p ro v id in g  for th e  EEZ, CS an d  p r o te c t io n  
and  p r e se r v a t io n  o f  th e  m a r in e  en v iro n m en t), it  
a lso  r eq u ire s  d e c is io n s  to  b e  c o n s is te n t  w ith  th e  fu ll 
b o d y  o f  c u s to m a r y  in tern a tio n a l la w  th a t is  u se d  to  
in te r p r e t  th e  im p lem en ta tio n  o f  th o s e  P arts o f  th e  
LOSC (see  E lana G eddis "The Law  in  In tern a tion a l 
W a ters” (2011) 174 N ZL aw yer 18).

H ow ever, th e  la w  o f  th e  se a  is  no  lo n g er  c o n fin e d  to  
th e  LOSC. N ew  Z ea lan d  is  su b jec t to  in tern a tio n a l 
o b lig a tio n s  u n d er a n u m b er  o f  in tern a tio n a l and  
r e g io n a l in s tr u m e n ts  w ith  r e s p e c t  to  it s  EEZ and  
a c tiv it ie s  ta k in g  p la ce  th ere in . T he m o s t  im p o r ta n t  
o f  th e s e  in s tr u m e n ts  is  th e  C on ven tion  on  B io log ica l 
D iv ersity  1992. C lause 11 fa ils  to  r e c o g n is e  th e  
co m p le te  fra m ew o rk  o f  in tern a tio n a l o b lig a tio n s  
th a t  N ew  Z ea lan d  n e e d s  to  ta k e  in to  a cco u n t w h en  
p ro v id in g  for p r o te c t io n  an d  d ev e lo p m en t w ith in  its  
EEZ and  CS. In th a t se n s e  it  m ig h t b e  h e lp fu l to  a m en d  
cl 11 b y  rem o v in g  th e  w o rd s  "under th e  co n v en tio n ” 
(N e w  Z ea lan d  Law  S o c ie ty  Subm ission  on E xclusive  
E conom ic Z one an d  C on tin en ta l S h e lf  [E n viron m en ta l 
E ffects) Bill, 27 January 2012 a t 4). It is  r e le v a n t to  
n o te  h ere  th a t  sp e c if ic  r e feren ce  to  th e  LOSC under  
cl 11 d o es  n o t  n e g a te  th e  e x is te n c e  of, nor e x cu se  
n o n -co m p lia n ce  b y  N ew  Z ea lan d  w ith , in tern a tio n a l 
o b lig a tio n s  o f  o th er  o r ig in  (b a se d  on  co n tr ib u tio n s  
m ad e b y  A sso c ia te  P ro fesso r  K aren S cott, P ro fesso r  
T im o K oivu rova  an d  A na P aula L in hares, d u r in g  
p rep a ra tio n  o f  th e  L aw  S o c ie ty ’s S u bm ission ).
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In sh ort, w h ile  N ew  Z ea lan d  h a s  ju r isd ic t io n  to  en a c t  
leg is la tio n  over  th e  EEZ and  CS, su ch  leg is la tio n  m u st  
b e c o n s is te n t  w ith  our r ig h ts  and  ob lig a tio n s under  
th e  LOSC, o th er  in tern a tio n a l a g reem en ts  to  w h ich  
N ew  Z ealand  is  a p a r ty  and  c u sto m a ry  in tern a tio n a l 
law .

Purpose o f th e  Bill

C lause io  is  th e  cen tra l p u rp o se  p ro v is io n  in  th e  
Bill. Su b clau se [i] p ro v id es  th a t  th e  Bill "seeks to  
ach iev e  a b a la n ce  b e tw e e n  th e  p r o te c t io n  o f  th e  
e n v iro n m en t and  eco n o m ic  d ev e lo p m en t in  re la tion  
to  a c tiv it ie s  in  th e  [EEZ] and  on th e  [CS]”. A b a lan cin g  
approach  to  d ev e lo p m en t an d  p ro tec tio n  u n d er th e  
Bill is  ap p rop ria te  in  lig h t o f  N ew  Z ealan d’s r igh ts  
and  o b lig a tio n s u n d er th e  LOSC. T h is is  b eca u se  th e  
r ig h t to  d eve lop  r e so u rces  w ith in  th e  EEZ and  on  
th e  CS, co n ferred  u n d er th e  LOSC and  c u sto m a ry  
in tern a tio n a l law , is  su b jec t to  ob lig a tio n s to  p r o te c t  
and  p r e se r v e  th e  m a r in e  e n v iro n m en t (LOSC, 
p rea m b le  an d  a r t 193]. In th is  p a r t o f  th e  a rtic le  w e  
d isc u ss  th e  b a la n cin g  ap proach  o f  th e  Bill in  lig h t o f  
in tern a tio n a l law , th e  e x is t in g  d o m estic  fram ew ork  
and  in te g r a te d  m an agem en t.

International law: sustainable development

T h e p rea m b le  to  th e  LOSC s ta te s  th a t  its  o b jec tiv es  
in clu d e e s ta b lish in g  a leg a l ord er for th e  se a s  and  
o c e a n s  w h ich  p ro m o tes  "the eq u ita b le  and  e ff ic ien t  
u tiliza tio n  o f  th e ir  r e so u rces , th e  co n serv a tio n  o f  
th e ir  liv in g  re so u r c e s , an d  th e  study, p ro tec tio n  
and  p r eserv a tio n  o f  th e  m arin e  e n v iro n m en t”. T he  
LOSC th u s a tte m p te d  for th e  f ir s t  t im e  to  p ro v id e  a 
g lob a l fra m ew o rk  for th e  ra tio n a l ex p lo ita tio n  and  
co n serv a tio n  o f  th e  se a ’s r e so u rces  and  th e  p ro tec tio n  
o f  th e  e n v iro n m en t (P atr ic ia  B irn ie an d  A lan  B oyle  
In tern a tio n a l L a w  an d  th e  E n viron m en t (2nd ed, 
O xford U n iversity  P ress, N ew  York, 2002] a t 348].

T h e LOSC p ro v is io n  for d ev e lo p m en t and  p ro tec tio n  
is  c o n s is te n t  w ith  th e  co n cep t o f  su s ta in a b le  
d ev e lo p m en t r e c o g n is e d  b y  th e  W orld C om m ission  
on  S u sta in a b le  D ev e lo p m en t in  its  r e p o r t Our 
Com m on F uture  (O xford U n iv ersity  P ress, Oxford, 
1987]. T he rep o r t d e fin es  su s ta in a b le  d ev e lo p m en t  
as " d evelop m en t th a t m e e ts  th e  n e e d s  o f  th e  
p r e se n t w ith o u t co m p ro m isin g  th e  a b ility  o f  fu tu re  
g en era tio n s  to  m e e t  th e ir  o w n  n e e d s ” (at 43]. M any  
d e fin itio n s  o f  su s ta in a b le  d eve lop m en t, i f  n o t  m ost, 
in clu d e e x p lic it  or im p lied  re feren ce  to  "future  
g e n e r a tio n s” (a lth ou gh  it  is  w o r th  n o tin g  th a t th ere  
are a v a r ie ty  o f  d ifferen t w a y s  in  w h ich  th e  term  h as  
b e e n  im p lem en ted  in  practice].

T he LOSC d o es  n o t e x p r e ss ly  en d o rse  su sta in a b le  
d ev e lo p m en t e x c e p t in  re la tio n  to  EEZ fish er ie s  
(LOSC, a r t 61(3]] and  th e  c o n serv a tio n  o f  th e  liv in g  
r e so u rces  o f th e  h igh  se a s  (a r t ii9 ( i] (a ]] . N ev erth e less , 
th ere  is  no  d o u b t th a t th e  d ev e lo p m en t r ig h ts  and  
en v iro n m en ta l o b lig a tio n s  u n d er th e  LOSC can  b e  
u se d  to  g iv e  e ffe c t  to  su s ta in a b le  d eve lop m en t. 
Sup port for th is  can  b e  fou n d  in  d e c is io n s  o f  th e  
In tern a tion a l T ribunal for Law  o f  th e  Sea, and  th e  
U n ited  N ation s G eneral A ssem b ly  re so lu tio n s  and  
r ep o r ts  o f  th e  c o n su lta tiv e  p ro cess  on  o c e a n s  an d  
la w  o f  th e  se a  (O ceans an d  th e  la w  o f  th e  sea: R ep o r t 
o f th e  S ecre ta ry-G en era l to p ic  o f  fo cu s o f  th e  tw e lf th  
m e e tin g  o f  th e  U n ited  N ation s O p en -en d ed  Inform al 
C on su lta tive  P ro cess  on  O ceans an d  th e  L aw  o f  th e  
Sea, UN G eneral A ssem b ly , D o cu m en t A /6 6 /7 0 /A d d .i, 
11 A pril 2011].

Irre sp ec tiv e  o f  w h e th er  o n e  a ccep ts  th a t th e  LOSC 
en d o rse s  su s ta in a b le  d ev e lo p m en t, it  is  im p o rta n t  
to  r e c o g n ise  th a t th e  b a la n c in g  ap proach  under  
cl 10 o f  th e  Bill is  in te r p r e te d  under in tern a tio n a l  
la w  as su s ta in a b le  d eve lop m en t. For exam p le , th e  
In tern a tion a l C ourt o f  Justice (the ICJ] fou n d  in  
th e  G abcikovo-N agym aros  ca se  th a t  "this n e e d  to  
reco n c ile  eco n o m ic  d ev e lo p m en t w ith  p ro tec tio n  o f  
th e  e n v iro n m en t is  ap tly  e x p r e ss e d  in  th e  co n cep t  
o f su s ta in a b le  d ev e lo p m en t” (G abcikovo-N agym aros  
P ro jec t (H ungary v S lovakia)  M erits, Judgm ent, ICJ 
R ep orts 1997, a t 7 7 -7 8 , [140]]. L ik ew ise , th e  ICJ 
o b se r v e d  in  th e  Pulp M ills c a se  th a t it  is  "the b a lan ce  
b e tw e e n  eco n o m ic  d ev e lo p m en t an d  en v iro n m en ta l 
p ro tec tio n  th a t is  th e  e ss e n c e  o f  su s ta in a b le  
d ev e lo p m en t” [Pulp M ills on th e  R iver U ruguay  
(A rgen tina  v U ruguay) M erits, Judgm ent, ICJ R ep orts  
2010, a t 54, [177]].

The existing domestic framework

T he p ro p o sed  b a la n c in g  ap proach  u n d er cl 10 o f  
th e  Bill h as m a n y  s im ila r it ie s  to  th e  " su sta in ab le  
m a n a g em en t” p u rp o se  o f  th e  RMA and  th e  
" u tilisa tion ”/" su s ta in a b ility ” p u rp o se  o f t h e  F ish eries  
A ct 1996. B oth  p ie c e s  o f  leg is la tio n  form  p a r t o f  
th e  m a r in e  m a n a g em en t reg im e  u n d er cl 7 o f  th e  
Bill, and  in c lu d e  d ec is io n -m a k in g  p ro v is io n s  th a t  
w ill in ter fa ce  w ith  d ec is io n -m a k in g  under th e  Bill. 
T he k ey  d ep a rtu re  u n d er th e  B ill’s p u rp o se  from  
th e  a fo rem en tio n ed  leg is la tio n  is  th e  o m iss io n  o f  
an y  req u irem en t to  co n sid er  th e  n e e d s  o f  fu tu re  
gen era tio n s. T h is is  a lso  a d ep a rtu re  from  su s ta in a b le  
d ev e lo p m en t as d e fin ed  u n d er in tern a tio n a l la w  [Our 
Com m on F uture]. It is  im p o r ta n t to  ack n o w led g e  
th a t n a tu ra l r e so u r c e s  are  fin ite . H ow ever, th e  lack  
o f re feren ce  to  fu tu re  g en era tio n s  u n d er th e  Bill 
n a rro w s th e  a b ility  o f  d ec is io n -m a k ers to  con sid er
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w h eth er  r e so u rces  m ig h t b e  b e tte r  ex p lo ited  at a 
fu tu re  p o in t in  tim e  (eg  as tec h n o lo g y  im p ro v es th e  
e ff ic ien cy  o f  ex p lo ita tio n  m eth o d s).

P erhaps o f  grea ter  con cern  to  th e  im m ed ia te  
im p lem en ta tio n  o f  th e  Bill on ce  en a cted , how ever, is  
th e  lack  o f  a clear d e fin itio n  o f  its  p u rp o se . Failure 
to  d e fin e  th e  b a la n c in g  ap proach  und er th e  Bill 
in tro d u ces  an u n n e c e ssa r y  lev e l o f  u n cer ta in ty  
th a t  is  lik e ly  to  co m p lica te  in te g r a te d  m a n a g em en t  
o f  th e  EEZ, CS an d  terr ito r ia l sea . "Integrated  
m a n a g em en t” b e tw e e n  d ifferen t sec to r a l and  
ju r isd ic t io n a l b o u n d a r ies  is  th e  co rn ersto n e  o f  so u n d  
e n v iro n m en ta l leg is la tio n . T h ere is  an  e x te n s iv e  
b o d y  o f  in tern a tio n a l lite ra tu r e  e x to llin g  th e  
a d m in is tra tiv e  v ir tu e s  o f  p ro v id in g  for in teg ra ted  
m a n a g em en t w ith in  leg is la tio n  g o v ern in g  th e  m arin e  
and  co a sta l en v iro n m en t. It is  r e le v a n t w ith in  th is  
c o n te x t  th a t th e  RMA is  g en era lly  e x to lle d  a m o n g st  
th a t  b o d y  o f  litera tu r e  as a le g is la t iv e  m o d e l for 
th e  im p lem en ta tio n  o f  " in tegra ted  m a n a g em en t” 
(eg  R obert M akgill an d  H am ish  R ennie "A M odel 
for In teg ra ted  C oasta l M an agem en t L egislation: 
A P rin cip led  A n a ly sis  o f  N ew  Z ealand’s R esou rce  
M an agem en t A ct 1991” (2012) 27 IJMCL at 135-165).

Im p lem en ta tion  o f  in te g r a te d  m a n a g em en t o f  th e  
EEZ, CS and  terr ito r ia l sea , in  th e  c a se  w h ere  th ere  
is  m o re  th an  on e le g is la t iv e  reg im e, req u ire s  th a t  
p o licy  co n sid era tio n s , d ec is io n -m a k in g  p r o c e sse s  
and  a d m in istra tiv e  e n tit ie s  are h a rm o n ised  and  
m ad e c o n s is te n t  (R ob ert M akgill an d  H am ish  R ennie, 
a t 140). C o n sis ten t d e fin itio n s  o f  th e  r e sp e c t iv e  
b a la n c in g  ap p roach es a d o p ted  u n d er th e  RMA and  
th e  Bill are  a p rereq u is ite  to  a ch iev in g  an ap p rop ria te  
lev e l o f  in teg ra tio n  and  co m p a tib ility  b e tw e e n  th e  
e x is t in g  and  p r o p o se d  le g is la t iv e  reg im e  for m arin e  
m a n a g em en t in  N ew  Z ealand.

Risks of failing to define balancing approach

T he b a la n cin g  t e s t  u n d er cl 10(1) h as n o t p rev io u s ly  
b e e n  in te r p r e te d  b y  th e  N ew  Z ealand  cou rts . Failure 
to  a d o p t th e  term  " su sta in ab le” u n d er th e  B ill’s 
p u r p o se  m ea n s th a t a d m in istra to rs  and  ap p lican ts  
w ill fin d  le s s  co m fo rt from  e x is t in g  p reced en t and  
p ra c tice s  d ev e lo p ed  in  lig h t o f  N ew  Z ealand’s e x is t in g  
d o m estic  le g is la t iv e  fram ew ork . It is  th ere fo re  
p o ss ib le  th at, d e sp ite  in c lu sio n  o f  a b a la n cin g  
approach , th e  p u r p o se  o f  th e  Bill m ay  b e  in te r p r e te d  
d ifferen tly  to  th a t  o f  th e  RMA. For exam p le , th e  Bill 
m ig h t b e  in te r p r e te d  as o ffer in g  le s s  p ro tec tio n  
th a n  P art 2 o f  th e  RMA (B arry  B arton  "Offshore 
P etro leu m  an d  M inerals” (2011) NZLJ 211 at 212). T h is  
is  e sp e c ia lly  so  in  lig h t o f  cl 61(2), w h ich  en a b les  th e  
E n viron m en ta l P ro tec tio n  A u th o rity  (EPA) to  gran t

co n se n t i f  an a c t iv ity ’s con tr ib u tion  to  eco n o m ic  
d ev e lo p m en t o u tw e ig h s  an a c tiv ity ’s a d v erse  e ffe c ts  
on  th e  en v iron m en t.

T he in te n se  lev e l o f  co m m ercia l and  p o litica l in te r e s t  
in  b o th  d ev e lo p m en t an d  p r o tec tio n  o f  th e  EEZ 
and  CS m ea n s th a t in terp re ta tio n  o f  th e  p ro p o sed  
b a la n cin g  ap p roach  is  lik e ly  to  b e  co n ten tio u s . A ny  
d ifferen ces  b e tw e e n  th e  Bill an d  th e  RMA are lik e ly  
to  b e  su b jec t to  t im e -c o n su m in g  and  c o s t ly  litiga tion . 
Lack o f  d o m estic  p r e c e d e n t m ay  b e  exacerb ated , 
n o tw ith s ta n d in g  cl 11 o f  th e  Bill (w h ich  req u ire s  th a t  
th e  Bill b e  in te r p r e te d  co n s is te n t ly  w ith  th e  LOSC), by  
ju d icia l re lu c ta n ce  to  lo o k  to  c u sto m a ry  in tern a tio n a l 
la w  for a ss is ta n c e  in  in terp re tin g  cl 10(1).

T he Bill (els 9 3 -9 8 )  a n tic ip a tes  c ro ss -b o u n d a ry  
ap p lica tion s w h e r e  a p ro p o sa l w ill n e e d  to  b e  
co n sid ered  under b o th  th e  Bill and  th e  RMA. In 
lig h t o f  th e  p r e se n t u n cer ta in ty  co n cern in g  th e  
in terp re ta tio n  o f  th e  B ill’s b a la n cin g  approach, 
th ere  is  a r isk  th a t tw o  d ifferen t s ta tu to r y  b a lan cin g  
ap p roach es w ill  n e e d  to  b e  a s s e s s e d  in  th e  ca se  o f  
c ro ss-b o u n d a ry  a p p lica tion s an d  e ffec ts . T h is w o u ld  
b e  d ifficu lt  to  a d m in ister  an d  im p o se  ad d ition a l c o sts  
on  ap p lican ts, lik e ly  req u ir in g  co n sid era tio n  o f  b o th  
te s t s  in  r e sp e c t  o f  th e  r e sp e c t iv e  ju r isd ic t io n a l area  
(ie  terr ito r ia l se a  and  EEZ/CS). It is  a lso  p o ss ib le  
th a t  c ro ss -b o u n d a ry  a p p lica tion s w o u ld  b e  d ec id ed  
d ifferen tly  e ith er  s id e  o f  th e  boundary.

Improving the purpose clause

In ou r v ie w  th e  Bill sh o u ld  b e  w o rd ed  as s im p ly  as 
p o ss ib le  in  ord er to  aver t  an y  u n n e c e ssa r y  u n cer ta in ty  
as to  w h ere  th e  b a la n ce  n e e d s  to  b e  d ra w n  in  term s  
o f  d ec is ion -m ak in g . W e co n sid er  it  w ou ld , th erefore , 
b e  p referab le  for th e  p u rp o se  o f  th e  Bill to  c lear ly  
d efin e  th e  b a la n cin g  ap proach  w ith  re feren ce  to  th e  
d efin itio n  o f  su s ta in a b le  m a n a g em en t under th e  
RMA. Such an approach  w o u ld  b e  m o re  certa in , ea sier  
to  a d m in ister  an d  u lt im a te ly  le s s  c o s t ly  for d e c is io n 
m ak ers and  ap p lican ts.

W e co n sid er  th a t th e  term  " su sta in ab le  m a n a g em en t” 
is  p referab le  over th e  term s " su sta inab le  
d ev e lo p m en t” or " su sta in ab le  u se ”. T h is is  b ec a u se  
su s ta in a b le  m a n a g em en t is  th e  t e s t  th a t w ill  b e  
ap p lied  u n d er th e  RMA to  th o s e  p a r ts  o f  a c r o s s 
b o u n d a ry  ap p lica tion  lo ca ted  in  th e  terr ito r ia l sea . 
C onsequently , a d op tion  o f  a su s ta in a b le  m a n a g em en t  
approach  w o u ld  p ro m o te  in te g r a te d  m a n a g em en t  
o f  th e  m a r in e  en v iro n m en t. F u rth erm ore, u se  o f  th e  
term  su s ta in a b le  m a n a g em en t w ill m ea n  d e c is io n 
m ak ers are  ab le to  d raw  on an e x te n s iv e  p o o l o f  ca se  
la w  b u ilt  up over  th e  la s t  tw o  d eca d es  o f  re so u rce
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m a n a g em en t d ec is io n -m a k in g  in  N ew  Z ealand.

T h e au th ors th in k  th a t it  is  lik e ly  to  h a v e  b een  
a d e lib era te  p o licy  d ec is io n  on  th e  p a r t o f  th e  
G overn m en t to  d is t in g u ish  th e  p u rp o se  o f  th e  Bill 
from  th e  p u rp o se  o f  th e  RMA. H ow ever, w e  do n o t  
co n sid er  th a t d e fin in g  th e  b a la n c in g  approach  
u n d er th e  Bill a s  su s ta in a b le  m a n a g em en t is  lik e ly  
to  d eliver  d e c is io n s  an y  m o re  or le s s  favou rab le  to  
e ith er  eco n o m ic  d ev e lo p m en t or m arin e  p ro tec tio n  
th a n  th o se  p r e se n t ly  m ad e  u n d er th e  RMA. T his  
is  b eca u se  a su s ta in a b le  m a n a g em en t approach  
a llo w s  for com p ara tive  w e ig h tin g  o f  d ev e lo p m en t  
v a lu es  a g a in s t o th er  en v iro n m en ta l va lu es , and  it 
is  n o t  u n com m on  for th e  b e n e fits  o f  d ev e lo p m en t to  
o u tw e ig h  a d v erse  e ffe c ts  in  d ec is io n -m a k in g  under  
th e  RMA (eg  A uckland Volcanic Cones S o c ie ty  Inc v 
T ran sit N ew  Z ea lan d  [2003] NZRM A316 (HC)).

Test for granting marine con sents under clause 61(2)

C lause 61(2) a u th o r ises  th e  EPA to  g ra n t a m arine  
c o n sen t "if th e  a c tiv ity ’s con trib u tion  to  N ew  Z ealand’s 
econ om ic  d ev e lo p m en t o u tw e ig h s  th e  a c tiv ity ’s 
ad verse  e ffe c ts  on  th e  en v iro n m en t”. C onversely, th e  
EPA m ay re fu se  an ap p lication  "if th e  a d v erse  e ffec ts  
o f th e  a c tiv ity  on  th e  en v iro n m en t o u tw e ig h  th e  
a c tiv ity ’s con tr ib u tion  to  N ew  Z ealand’s econ om ic  
d ev e lo p m en t” (L aw  S o c ie ty ’s Subm ission, a t 6).

In its  p r e se n t form , cl 61(2) is  in c o n s is te n t  w ith  th e  
p u rp o se  o f  th e  Bill. C lause 61(2) en a b les a co n sen t  
to  b e  g r a n te d  i f  eco n o m ic  d ev e lo p m en t o u tw e ig h s  
en v iro n m en ta l e ffec ts . P erce ived  eco n o m ic  b en e fit  
tru m p s en v iro n m en ta l e ffect. T h is n o t  o n ly  cr e a te s  an  
in tern a l in c o n s is te n c y  w ith  th e  b a la n cin g  approach  
u n d er cl 10 o f  th e  Bill, i t  is  a lso  in c o n s is te n t  w ith  N ew  
Z ealand’s r ig h ts  and  o b lig a tio n s under th e  LOSC.

C lause 61(2) a lso  crea te s  a s ig n ifica n t d ifferen ce  
b e tw e e n  th e  m arin e  c o n se n t d ec is io n -m a k in g  
p r o c e ss  under th e  Bill and  th e  r e so u rce  co n sen t  
d ec is io n -m a k in g  p r o c e ss  u n d er th e  RMA. T he c lau se  
s e t s  th re sh o ld s  for b o th  g ra n tin g  and  r e fu s in g  
a p p lica tion s for m arin e  co n sen t, b a se d  on  w e ig h in g  
th e  a c t iv ity ’s co n tr ib u tio n  to  N ew  Z ealand’s eco n o m ic  
d ev e lo p m en t a g a in s t  th e  a c t iv ity ’s a d v erse  e ffe c ts  
on  th e  en v iro n m en t. T hat ev a lu a tio n  in  i t s e lf  w ill  
b e com p lex  and  p rob lem atic , p ar ticu la r ly  as th ere  
is  no  g u id a n ce  w ith in  th e  leg is la tio n  as to  h o w  an  
a c t iv ity ’s " contribution  to  N ew  Z ealand’s eco n o m ic  
d ev e lo p m en t” is  to  b e  a ss e sse d . In ad d ition , it  is  n o t  
clear  w h e th er  th e  w e ig h in g  ex erc ise  r e su lts  in  a 
th re sh o ld  (ie  on ce  th e  ev a lu a tio n  h as b e e n  com p leted , 
w h eth er  th ere  is  s t ill a d iscre tio n  to  g ra n t or r e fu se  
b a se d  on  all r e le v a n t co n sid era tio n s), or w h e th er

th e  ev a lu a tio n  is  th e  fin a l and  d ec id in g  factor in  th e  
d ec is io n -m a k in g  p r o c e ss  (b a se d  on  co n tr ib u tio n s  
m ad e b y  M argot Perpick , d u rin g  p rep a ra tio n  o f  th e  
Law  S o c ie ty ’s Subm ission ).

D ifferent te s ts  under th e  RMA and th e  Bill w ill 
contribute to  th e  com p lex ity  o f  p ro cess in g  cr o ss
b ou n d ary  app lications and create  th e  p o ss ib ility  th a t  
cross-b ou n d ary  ap p lications are d ecid ed  differently. 
T his is n o t sa tisfa c to ry  for decis ion -m ak ers, applicants 
or other stak eh o ld ers. To reso lve  th e se  con cerns, 
cl 61(2) should  b e sim p lified  to  rem ove referen ce to  
th e  w e igh tin g  o f en v iron m en ta l e ffec ts  and national 
econom ic b en efit. W e con sid er  th a t it w ou ld  b e  sim pler  
to  include national econ om ic con trib u tion  under a n ew  
clause p rovid in g  for m atters o f nation al im p ortan ce  
to  b e reco g n ised  and p rovided  for w h en  exercisin g  
fu n ctions, p ow ers or d u ties under th e  Bill. Som e  
d irection  m igh t b e  tak en  from  ss  6 and 7 o fth e  RMA. In 
particular, th e  Bill cou ld  l is t  th o se  form s o f econom ic  
d evelop m en t and en v iron m en ta l v a lu es th a t are o f  
national im portan ce. M atters o f  n ation al im p ortan ce  
w ou ld  in  tu rn  b e  accorded  m ore w e ig h t in  d ec is io n 
m aking th an  th o se  th a t are n o t n ation a lly  im portant.

The precautionary approach

T he p reca u tio n a ry  approach  o b liga tion  d er iv es  
from  in tern a tio n a l law . T he s ta r tin g  p o in t for 
an y  d isc u ss io n  o f  th e  p reca u tio n a ry  ap proach  is  
P rincip le  15 o f  th e  Rio D eclaration , w h ich  provides:

In order to  protect the environm ent, the precautionary 
approach shall be widely applied by States according to 
the ir capabilities. W here there are th rea ts  of serious or 
irreversible damage, lack of full scientific certain ty  shall 
not be used as a reason for postponing cost-effective 
m easures to  prevent environm ental degradation.

T he p reca u tio n a ry  approach  d o es  n o t  m ea n  d o in g  
n o th in g  u n til p e r fe c t  sc ien tif ic  in fo rm a tio n  is  
availab le. Rather, th e  ap proach  r e c o g n ise s  "that it  m ay  
b e b e tte r  to  act f ir st  an d  th en  s e t  ab ou t a scer ta in in g  
th e  fa c ts  m ore c lo se ly ” and  "that in terv en tio n  is  
req u ired  p rior to  th e  occu rren ce  o f  d am age in  
re la tion  to  k n o w n  r isk s” (C aroline F oster Science and  
th e  P reca u tio n a ry  P rincip le  in In tern a tio n a l C ourts an d  
Tribunals: E x p ert E vidence, B urden o f  P ro o f  an d  F inaiity  
(C am bridge U n iv ersity  P ress, N ew  York, 2011) a t 18).

It is  h e lp fu l to  n o te  th a t  th e  term s " precautionary  
p rin c ip le” and  " p recautionary  ap proach” are b o th  
u se d  w h en  re ferr in g  to  th e  p reca u tio n a ry  ob liga tion . 
T h ere h a s b e e n  so m e  su g g e s t io n  in  th e  p a s t  th a t  
th e  term  p reca u tio n a ry  p r in c ip le  is  so m e h o w  m ore  
r e s tr ic t iv e  th a n  th e  term  p reca u tio n a ry  approach.
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T h is is  in correct. T h ere  is  no  su b sta n tiv e  d is tin c t io n  
b e tw e e n  th e  p reca u tio n a ry  p rin cip le  an d  th e  
p reca u tio n a ry  approach  u n d er in tern a tio n a l law. 
Rather, th e  c o n te n t o f  th e  o b liga tion  and  th e  w a y  it  is  
en fo rced  is  d e fin ed  b y  th e  c o n te x t  w ith in  w h ich  it  is  
im p lem en ted  (A rie T rou w b orst P reca u tio n a ry  R igh ts  
an d  D u ties o f  S ta te s  (M artinu s N ijhoff P u b lish ers, 
L eiden, 20 0 6 ) a t 11; S im on Marr The P reca u tio n a ry  
P rin cip ie  in th e  L a w  o f th e  Sea: M odern  D ecision M aking  
in In tern a tio n a l L a w  (M artin u s N ijhoff P u b lish ers, 
L eiden, 2003] a t 17].

International law: the precautionary approach

P ro v isio n  for th e  p reca u tio n a ry  ap proach  th rou gh  
r e le v a n t in tern a tio n a l and  reg io n a l a g reem en ts  (and  
su b s id ia ry  reg u la tio n s] m ea n s th a t  it  sh o u ld  b e  u sed  
in  th e  in terp re ta tio n  o f  N ew  Z ealand’s r ig h ts  an d  
o b lig a tio n s  w ith in  th e  EEZ an d  CS. T h is is  su p p o rted  
b y  th e  fact th a t th ere  is  in crea s in g ly  s tro n g  su p p o rt  
from  th e  in tern a tio n a l ju d ic iary  for reco g n it io n  o f  
th e  p reca u tio n a ry  ap proach  as p a r t o f  c u sto m a ry  
in tern a tio n a l law . For exam p le , th e  S eab ed  D isp u tes  
C ham ber o f  th e  In tern a tion a l T ribunal for th e  Law  
o f  th e  Sea  (the C ham ber] o b se r v e d  in  its  r e c e n t  
A d v iso ry  Opinion  on  d eep  se a b e d  m in in g  "that th e  
p reca u tio n a ry  ap proach  h as b e e n  in co rp o ra ted  
in to  a g r o w in g  n u m b er o f  in tern a tio n a l tr e a t ie s  and  
in s tr u m e n ts , m a n y  o f  w h ich  r e f le c t  th e  form u lation  
o f  P rincip le  15 o f  th e  Rio D eclaration ”. In th e  
C ham ber’s v iew , "this h a s in itia te d  a tr e n d  to w a rd s  
m akin g  th is approach  p a r t  o f  c u s to m a ry  in te rn a tio n a l  
law "  (S eab ed  D isp u tes C ham ber o f  th e  In tern ation a l 
T ribunal for th e  L aw  o f  th e  Sea  R espon sib iiities  and  
O bliga tion s o f  S ta te s  S pon sorin g  P erson s an d  E n tities  
w ith  R esp ec t to  A c tiv it ie s  in th e  A rea: A d v iso ry  Opinion  
(1 F ebruary 2011] a t [135] (em p h asis  ad ded]].

T he C ham ber c ited  th e  LOSC reg u la tio n s  and  th e  
ICJ’s in v o ca tio n  o f  th e  p reca u tio n a ry  ap proach  in  
th e  Puip M ills ca se  a s su p p o rt for its  ap p licab ility  in  
r e s p e c t  o f  d eep  se a b e d  m in in g  (A d viso ry  Opinion a t 
[135]]- T he LOSC reg u la tio n s  e x p r e ss ly  req u ire  S ta tes  
to  apply  p reca u tio n a ry  approach , an d  "w here th ere  
are th r e a ts  o f  ser io u s  or ir re v ers ib le  d am age, lack  o f  
fu ll sc ien tif ic  c e r ta in ty  sh a ll n o t  b e  u se d  a s a rea so n  
for p o s tp o n in g  c o st-e ffe c t iv e  m e a su r e s  to  p rev en t  
en v iro n m en ta l d eg ra d a tio n ” (A d v iso ry  Opinion  a t 
[161], q u o tin g  from  P rincip le  15 o f  th e  Rio D eclaration ],

T he C ham ber con clu d ed  th a t S ta tes  m u s t apply  
a p reca u tio n a ry  approach  as an in teg ra l p a rt  
o f  th e ir  due d ilig en ce  o b lig a tio n s "in s itu a tio n s  
w h ere  sc ien tif ic  ev id en ce  co n cern in g  th e  sco p e  and  
p o ten t ia l n eg a tiv e  im p a ct o f  th e  a c tiv ity  in  q u estio n  is  
in su ff ic ie n t  b u t w h ere  th ere  are p lau sib le  in d ica tio n s

o f  p o ten tia l r isk s” (A d v iso ry  Opinion a t [131]]. 
D isregard in g  su ch  r isk s  w o u ld  c o n s t itu te  a fa ilu re  
to  com p ly  w ith  th e  p reca u tio n a ry  approach , and  
accord in g ly  a fa ilu re  to  m e e t  th e  S ta te’s du e d ilig en ce  
ob liga tion  (D on ald  A nton , R obert M akgill an d  C ym ie  
P ayne "A dvisory O pinion  on  R esp o n sib ility  and  
L iability  for In tern a tion a l S eab ed  M ining (ITLOS C ase 
No 17]: E n v iron m en ta l Law  in  th e  S eab ed  D isp u tes  
C ham ber” (2011] 41(2] EPL 60  a t 63].

Cautious approach and adaptive management

T he Bill s e e k s  to  g iv e  e ffe c t  to  th e  p reca u tio n a ry  
approach  th ro u g h  th e  a d op tion  o f  a "cautious 
approach” under cl io ( i](b ] , th e  u se  o f  "favouring  
cau tion ” und er cl 13, and  a d ap tive  m a n a g em en t as 
d efin ed  u n d er cl 4(1]. C lause io ( i](b ]  se e k s  to  ach ieve  
th e  b a la n cin g  ap proach  o f  th e  Bill b y  in ter  alia:

requiring [decision-makers] to take a cautious approach 
in decision-making if inform ation available is uncertain 
or inadequate ...

T he in co rp o ra tio n  o f  th e  cau tio u s approach  in to  th e  
b a la n cin g  e x e r c ise  to  b e  u n d erta k en  p u rsu a n t to  
cl 10 w o u ld  ap pear to  b e  in ten d ed  to  re in fo rce  th e  
im p o rta n ce  o f  cau tion  and  a d ap tive  m a n a g em en t in  
d ec is io n -m a k in g  as p ro v id ed  for e ls e w h e r e  und er  
th e  Bill. H ow ever, th e  w a y  in  w h ich  th e  Bill is  d ra fted  
m ea n s th at, co n tra ry  to  th e  p reca u tio n a ry  approach, 
" cost-e ffective  m e a su r e s  to  p rev en t en v iro n m en ta l  
d eg ra d a tio n ” m ig h t n o t  b e  ad op ted , on  th e  g ro u n d s  
th a t  th e y  are  o u tw e ig h e d  by  th e  con tr ib u tion  o f  
eco n o m ic  d ev e lo p m en t to  th a t N ation’s econom y. For 
exam p le , it  is  con ce iv a b le  th a t u n d er cl 61(2] th ere  
w ill b e  in s ta n c e s  w h ere  th e  p reca u tio n a ry  approach  
is  n o t  a p p lied  b e c a u se  it  is  ju d ged  n o t to  b e  in  th e  
in te r e s ts  o f  eco n o m ic  d eve lop m en t.

On th e  p o s it iv e  s id e  o f  th e  ledger, th e  B ill’s 
in fo rm a tio n  p r in c ip les  u n d er cl 13 en ca p su la te  th e  
req u irem en t under th e  p reca u tio n a ry  approach  
th a t  d e c is io n s  in  th e  ab sen ce  o f  c er ta in  or a d eq u ate  
sc ien tif ic  in fo rm a tio n  req u ire  th e  d ec is io n -m a k er  
to  "favour cau tion  and  en v iro n m en ta l p r o tec tio n ” 
(cl 13(2]]. F u rtherm ore, i f  cau tion  and  en v iro n m en ta l 
p r o tec tio n  m ea n s th a t an a c tiv ity  is  lik e ly  to  b e  
re fu sed , th e  d ec is io n -m a k er  "m ust f ir s t  con sid er  
w h eth er  ta k in g  an a d ap tive  m a n a g em en t approach” 
w o u ld  b e  ap p rop ria te  (cl 13(3]]. T he te r m  "adaptive  
m a n a g em en t approach” is  d e fin ed  u n d er cl 4(1] o f  th e  
Bill to  include:

a] a llo w in g  an a c tiv ity  to  com m en ce  on  a sm all 
sca le  or for a sh o r t p er io d  so  th a t its  e ffe c ts  can  b e

► Continued on p age 16
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for th e  a c tiv e  m a n a g em en t o f  Te W aihora  an d  its  
ca tch m en t, im p lem en tin g  o n e  o f  th e  s ta te d  g o a ls  o f  
th e  CWMS. In v estig a tin g  an im p ro v ed  lak e o p en in g  
reg im e  w h ich  e ffec tiv e ly  b a la n ces  fish  m igra tion  
and  r e c ru itm en t w ith  la k e -ed g e  and  ca tch m en t  
la n d  u se  w ill  a lso  b e  a k ey  te n e t  o f  th e  re sto ra tio n  
p rogram m e. Two g en era tio n s  o f  w o rk  are  a n tic ip a ted  
as p a r t o f  th e  cu ltu ra l an d  eco lo g ica l r e s to ra tio n  p lan, 
w ith  th e  c lean-u p  p r o c e ss  p la n n ed  to  co m m en ce  in  
c a re fu lly  co n sid ered  n ich e  areas. T h is w ill  req u ire  
con sid era b le  e ffo r t b y  all p a r tie s  in vo lved . It is  ab ou t  
b u ild in g  su c c e s s fu l p a r tn ersh ip s  and  g iv in g  e ffe c t  to  
th e  co n cep t o f  co lla b o ra tiv e  govern an ce .

► Continued from p age 6

m on itored ;
b] a llo w in g  an a c tiv ity  to  b e  u n d erta k en  on th e  b a sis  

th a t c o n se n t can  b e  rev o k ed  i f  th e  e ffe c ts  are  m ore  
th a n  m inor;

c] an y  o th er  ap proach  th a t a llo w s an a c tiv ity  to  b e  
u n d erta k en  so  th a t its  e ffe c ts  can  b e  a s s e s s e d  and  
th e  a c tiv ity  d isco n tin u ed  on  th e  b a s is  o f  th o se  
e ffec ts .

W e are o f  th e  v ie w  th a t els 4(1), 13(2) and  13(3) are  
rea so n a b le  e x p r e ss io n s  o f  th e  p recau tion ary - 
ap proach  o b liga tion  as s e t  o u t u n d er in tern a tio n a l 
law . H ow ever, th e  e ffe c t iv e n e s s  o f  th e  p reca u tio n a ry  
ap proach  u n d er th e  Bill is  p o te n t ia lly  u n d erm in ed  
b y  th e  lack  o f  a c lear d e fin itio n  ty in g  it  to  th e  
in terp re ta tio n s  s e t  o u t u n d er cu sto m a ry  in tern a tio n a l 
law , an d  th e  ch an ce  th a t its  im p lem en ta tio n  co u ld  b e  
su b ju ga ted  in  favour o f  a c tiv it ie s  th a t con tr ib u te  to  
n a tio n a l eco n o m ic  d eve lop m en t.

In our v iew , th e  p reca u tio n a ry  app roach  under  
th e  Bill, d e scr ib ed  as th e  "cautious approach”, 
sh o u ld  b e  d e fin ed  to  e n su r e  th a t its  ap p lica tion  and  
im p lem en ta tio n  is  c o n s is te n t  w ith  N ew  Z ealand’s 
o b lig a tio n s  u n d er th e  LOSC and  o th er  in tern a tio n a l 
law . F u rtherm ore, th e  Bill sh o u ld  b e  am en d ed  to  
c la r ify  th a t  con tr ib u tio n s to  n a tio n a l eco n o m ic  
d ev e lo p m en t ca n n o t b e  u se d  as a rea so n  for fa ilin g  
to  ta k e  a p reca u tio n a ry  ap proach  to  d e c is io n 
m a k in g  u n d er cl io ( i] (b ]  or cl 13. W e con sid er  (as in  
th e  c a se  o f  our co m m en ts  on  cl 10 an d  cl 61(2]] th a t  
c la r ify in g  th e  m ea n in g  o f  th e  p reca u tio n a ry  (or 
cau tiou s] ap proach  u n d er th e  Bill w ill  a s s is t  w ith  
in te g r a te d  d ec is io n -m a k in g  in  r e sp e c t  o f  th e  RMA 
and  rem o v e  u n n e c e ssa r y  co m p lex ity  an d  c o s ts  for all 
sta k eh o ld ers  in vo lved .

T h ese  m e a su r e s  s ig n a l a fresh  s ta r t  for th e  
m a n a g em en t o f  a k ey  n a tu ra l r e so u rce  in  th e  
C anterbury reg io n  and  th e  fu rth er  rea lisa tio n  o f  th e  
orig in a l reco m m en d a tio n s  o f  th e  W aitan g i T ribunal 
m ad e over  20 y e a r s  ago. T h at can  o n ly  h ap p en  if  
th ere  is  g en u in e  co m m itm en t to  th e  su s ta in a b le  
m a n a g em en t and  en h a n cem en t o f  th e  fresh w a ter  
r e so u rce  —  m ö tä tou , ä, m ö  kä  uri ä m uri ake n ei —  
for u s and  our ch ild ren  a fter  us.

The authors appeared on behalf o f  Ngdi Tahu a t the Te Waihora WCO 
hearing.

Conclusion

T he E xclusive E con om ic Z one an d  C on tin en ta l S h e lf  
(E n v iron m en ta l E ffects] Bill b r in g s a b ou t a w e lco m e  
le g is la t iv e  ch an ge  to  th e  m a n a g em en t o f  N ew  
Z ealand’s EEZ and  CS. It is  n o t  th e  co m p reh en s iv e  
an sw er  to  o cea n  g o v ern a n ce  th a t a n u m b er o f  
d ifferen t se c to r s  w e r e  lo o k in g  for, b u t it  d o es  p lu g  a 
r e g u la to ry  and  en v iro n m en ta l m a n a g em en t h o le  th a t  
w a s  q u ite  s im p ly  an em b a rra ssm en t w h en  v ie w e d  
in  th e  co n te x t  o f  r e g u la to ry  a d v a n ces m ad e by  o th er  
S tates. T h is w a s  p ar ticu la r ly  th e  ca se  g iv en  in crea s in g  
co m m ercia l an d  p o litica l in te r e s t  in  th e  p r o tec tio n  
and  d ev e lo p m en t o f  N ew  Z ealand ’s EEZ and  CS. 
W h ile  fillin g  m a n y  o f  th e  gap s in  th e  e x is t in g  reg im e, 
con cern  rem a in s  reg a rd in g  th e  c o n s is te n c y  o f th e  Bill 
w ith  k ey  p r in c ip les  o f  in tern a tio n a l la w  an d  e x is t in g  
d o m estic  leg is la tio n . W e h ave  r a ise d  co n cern s  in  
re la tio n  to: (a] th e  p u rp o se  o f  th e  Bill and  its  fa ilu re  to  
in co rp o ra te  a d e fin itio n  o f  su s ta in a b le  d ev e lo p m en t  
(or m an agem en t]; (b] th e  p o ten t ia l for cl 61(2] to  lead  
to  d ec is io n -m a k in g  th a t is  n o t  su sta in ab le; and  (c] th e  
Bill’s lack  o f  c la r ity  co n cern in g  th e  ap p lica tion  o f  th e  
p reca u tio n a ry  approach.

W e rem a in  h o p efu l th a t th e  Bill w ill  en h a n ce  th e  
en v iro n m en ta l p ro tec tio n  o f  N ew  Z ealand’s o cea n s  
w h ile  en a b lin g  ap p rop ria te  form s o f  in v e s tm e n t in  
n atu ra l r e so u rce  d eve lop m en t. If th is  is  ach ieved , 
N ew  Z ealan d  w ill  co n tin u e  to  h o ld  its  p lace  in  th e  
in tern a tio n a l co m m u n ity  as a su c c e ss fu l in n ova tor  
w h en  it  co m es to  en v iro n m en ta l m an agem en t. T his  
in  tu rn  w ill  en ab le  N ew  Z ealand  to  co n tin u e  to  trad e  
on  a w e ll-e a r n e d  rep u tation .

Robert Makgill, a law o fth e  sea expert, was a principal drafter o fthe  
New Zealand Law Society's written submission on the Bill. He also 
presented the Law Society's submission to the Local Government and 
Environment Select Committee in mid-February o f this year.
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