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Access to and use of marine genetic resources: 
understanding the legal fram eworkf
Laura E. Lallier,*3 O o n ag h  McMeel,3 T h o m as  Greiber,b T h o m as  Vanagt,3 
Alan D. W. D obsonc and Marcel J a sp a rsd

W ith  t h e  a d o p t i o n  o f  t h e  N a g o y a  P r o t o c o l  in 2 0 1 0 ,  a n  a d d i t i o n a l  lega l  i n s t r u m e n t  u n d e r  t h e  C o n v e n t i o n  o n  

B io log ica l  D ivers ity  (1992),  t h e  lega l  l a n d s c a p e  s u r r o u n d i n g  t h e  a c c e s s  t o  a n d  u t i l iza t ion  o f  g e n e t i c  

r e s o u r c e s  will c h a n g e .  Th is  is likely t o  i m p a c t  w o r k in g  p r o c e d u r e s  fo r  sc ie n t i s t s ,  tu r n i n g  p re -e x i s t i n g  

e t h i c s  in to  lega l  o b l ig a t io n s .  T h e  a im  o f  th is  a r t ic le  is t o  in fo rm  s c i e n t i s t s  o n  t h e  g lo b a l  a c c e s s  a n d  

b e n e f i t - s h a r i n g  f r a m e w o r k  w h i c h  h a s  b e e n  s e t  by  t h e  C o n v e n t i o n  o n  B io log ica l  D ivers ity  a n d  its N a g o y a  

P r o t o c o l ,  f o c u s i n g  sp ec i f i ca l ly  o n  t h e i r  a p p l i c a t i o n  t o  m a r i n e  g e n e t i c  r e s o u r c e s  fo r  w h i c h  t h e  U n i ted  

N a t io n s  C o n v e n t i o n  o n  t h e  Law  o f  t h e  S e a  (1982) a l s o  h a s  r e le v a n c e .

1 Introduction
M arine biodiscovery depends up o n  access to  m arine  organism s, 
collectively te rm ed  m arine  genetic resources (MGR). Scientists, 
fam iliar w ith  th e  po ten tia l challenges o f collecting  MGR sam ples 
in  th e  m arine  env ironm ent, are o ften  less aware o f the legal an d  
policy fram ew orks govern ing  access to  MGR. The C onvention on  
Biological Diversity (CBD)1 a n d  its Nagoya Protocol on  Access to  
G enetic R esources a n d  th e  Fair a n d  E quitable Sharing o f Bene­
fits A rising from  th e ir  U tilization (Nagoya Protocol),2 as well as 
th e  U nited  N ations C onvention o n  th e  Law o f th e  Sea (UNCLOS)3 
are o f p articu lar relevance in  th is  regard .

T his article w ill consider th e  CBD a n d  its Nagoya Protocol, as 
w ell as th e  UNCLOS an d  exam ine how  these  legal fram ew orks 
im pac t m arine  scientific research , d ep en d in g  o n  th e  a reas in  
w h ich  th e  MGR are collected an d  o n  the  pu rpose  o f the 
research . F u rth e r it w ill provide a clear overview o f th e  m ech a­
n ism s in  place an d  th e  steps w h ich  n eed  to  be tak en  in  o rder to 
com ply w ith  these  rules.

1.1 The Convention on Biological Diversity and the Nagoya 
Protocol

The CBD, w hich  en te red  in to  force in  1993, add resses b io d i­
versity irrespective o f w h e th e r it is te rrestria l o r aqua tic  in
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orig in . It h as  th ree  m a in  objectives: th e  conservation  o f b io d i­
versity, th e  su s ta inab le  use o f  its co m p o n en ts  an d , w hile 
decla ring  th e  sovereignty o f sta tes over th e ir  n a tu ra l resources 
(article 3), it encourages the  c rea tion  o f access a n d  benefit- 
sh a rin g  (ABS) m ech an ism s w hen  it com es to  the  exp lo ita tion  or 
u tiliza tion  o f genetic  resources (art. 1 & 15). T his las t objective 
w as devised to  share  th e  costs as well as th e  benefits o f b io d i­
versity conservation  betw een  developed an d  developing co u n ­
tries. W hilst ABS d iscussions are o ften  lim ited  to  questions 
a ro u n d  the  sh a rin g  o f  m oneta ry  benefits from  research  an d  
developm ent, it shou ld  be recognized th a t biodiscovery rarely 
resu lts  in  lucrative p a ten ts  a n d  p roduc ts . T hus, non-m onetary  
benefits m u s t also  be considered . F u rtherm ore , th e  objective of 
ABS is b ro ad er th a n  p ro m o tin g  th e  sh a rin g  o f th e  benefits 
g a ined  from  th e  use o f  genetic  m ateria l. ABS is also ab o u t 
fac ilita ting  access to  genetic  resources (ref. 14 p. 28).

T his is partly  w hy the  C onference o f th e  P arties to  th e  CBD 
ad o p ted  th e  Nagoya P rotocol in  2010, w h ich  is a n  ad d itiona l 
ag reem en t to  th e  C onvention  th a t is expected to  en te r in to  force 
in  2014. It fu r th e r e labora tes th e  CBD's ABS m ech a n ism  an d  
p rom o tes  th e  developm ent o f w orldw ide ABS fram ew orks w hich  
will enab le  s takeho lders to  b e tte r u n d e rs ta n d  a n d  com ply w ith  
n a tio n a l ABS procedures. In  ad d itio n , th e  P rotocol clarifies 
som e aspects o f th e  CBD, expressly inc lu d in g  b iochem ical 
com p o u n d s w ith in  th e  scope o f  th e  fram ew ork a n d  p rov id ing  
exam ples o f b o th  m onetary  a n d  non-m onetary  benefits in  its 
annex.

1.2 The United N ations Convention on the Law o f  the Sea

Because it h as  evolved th ro u g h  cen tu ries o f trad itio n s  an d  
custom ary  ru les im plicitly  accep ted  an d  m ore or less effectively 
im p lem en ted  by th e  various m aritim e  actors, th e  law  o f th e  sea 
is a strongly  roo ted  a n d  particu la r field o f law. The UNCLOS w as 
ad o p ted  in  1982 (en tered  in to  force in  1994), an d  can  be
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described  as a  cod ification  o f these  custom ary  ru les, w ith  som e 
novel ad d itions . In  its s im p lest te rm s, th e  UNCLOS is a g lobal 
a n d  genera l fram ew ork se ttin g  th e  b o u n d arie s  o f sta tes ' ju r is ­
d ic tion  a n d  regu la ting  th e  activities tak in g  place there, 
inc lu d in g  m arine  scientific research  (MSR). A lthough it does 
n o t refer explicitly to  genetic  resources, it does ad d ress  ‘living’, 
‘n a tu ra l’ o r ‘b io logical’ resources in  te rm s o f conservation , 
exp lo ita tion  a n d  research  (ref. 4 p. 150). T herefore a sta te  th a t 
regu lates MSR in  its w aters m ay im pose certa in  access res tric ­
tio n s  to  th e  MGR w ith in  its ju risd ic tio n .

It is im p o rtan t th a t sc ien tists  are aw are o f th e  d is tinc t 
reg im es govern ing  access to MGR u n d e r b o th  th e  CBD a n d  its 
Nagoya P rotocol on  th e  one h an d , a n d  u n d e r the  UNCLOS on  
th e  o th e r h an d . C om pliance w ith  th e  p rovisions a sta te  m ay 
have in  place u n d e r th e  UNCLOS does n o t en su re  com pliance 
w ith  n a tio n a l ABS regim e u n d e r the  CBD a n d  its Nagoya 
Protocol, a n d  vice versa.

2 Global com m on mechanism of 
ABS: a harmonized international 
framework
As m en tio n ed  previously, w hen  the  Nagoya P rotocol en te rs  in to  
force all s ta te  parties  w ill be expected to  have a  n a tio n a l regim e 
w hich  m eets g lobal s tan d ard s , thereby  en ab lin g  users to  know  
w hat to  expect w henever they  w ish  to access a n d  utilize MGR. 
The P rotocol's m ech a n ism  (Fig. 1) w ill im pac t b iop rospec ting  
activities in d ep enden tly  o f th e  way sam ples are  initially  
acqu ired . W hen  the  genetic  m ateria l is accessed  from  a n  'ex 
situ ’ co llection, i.e. a  b iorepository , th e n  th e  access p rovisions of 
th e  CBD a n d  th e  Nagoya P rotocol apply. If, however, th e  genetic 
m ate ria l is accessed  'in situ ’ via  a  sam p ling  expedition  th e n  the 
UNCLOS provisions regard ing  MSR will also  apply. P rio r to 
con sid e rin g  th e  m aritim e  specificities, it is first im p o rtan t to 
u n d e rs ta n d  th e  ABS m echan ism . As th e  Nagoya Protocol fu rth er 
e labo ra tes th e  CBD's ABS provisions, th e  follow ing exp lana tions 
w ill m ain ly  focus on  th e  P rotocol a n d  n o t o n  th e  C onvention.

2.1 Prior inform ed consent and mutually agreed terms

The ABS regim e o f th e  Nagoya P rotocol is based  o n  th e  nego­
tia tio n  o f m utually  ag reed  te rm s (MAT) in  o rd e r to  be g ran ted  
access by th e  p rio r in fo rm ed  co n sen t (PIC) o f th e  prov id ing  state 
(art. 5 & 6). Indeed , th e  ap p lican t for PIC -  th e  fu ture  u se r -  m u s t 
first com ply w ith  th e  dom estic  ABS req u irem en ts  by nego tia ting  
MAT, w hich  inc ludes issues su ch  as access cond itions, m ateria l 
tran sfe r righ ts  a n d  benefit-sharing  ag reem en ts w ith  the 
provider (Fig. 1). O ften  the  first p o in t o f con tac t in  a  prov id ing  
coun try  is a  p a rtn e r in s titu tio n  to th e  u se r o r to  th e  research  
project. B oth the  CBD a n d  th e  P rotocol encourage th e  p artic i­
p a tio n  o f n a tio n a ls  from  the  prov ider coun try  o n  a foreign 
research  project. The co n ten t o f  MAT h as to  be gu id ed  by 
dom estic  m easu res, w h ich  m ay requ ire  som e specific aspects. 
The m o s t p robab le  an d  com m on  req u irem en ts  th a t can  be 
expected are p rovided as exam ples by the  P rotocol (art. 6) a n d  
include: te rm s o n  benefit-sharing , te rm s on  th ird  party  use, a n d  
te rm s o n  th e  change o f in ten t.
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Fig. 1 ABS F r a m e w o r k  in t h e  N a g o y a  P r o to c o l .  S o u r c e :  F a c t s h e e t  o n  
A c c e s s  a n d  B e n e f i t -S h a r in g ,  S e c r e t a r i a t  o f  t h e  C o n v e n t i o n  o n  B io ­
log ica l  Divers ity , 2011 .15

2.1.1 Subsequent third-party transfer. S ubsequen t th ird - 
party  tran sfe r is a  key challenge o f th e  n ego tia tion  process, th a t 
is th e  fu tu re  tran sfe r o f the  collected m ate ria l an d /o r associa ted  
know ledge to  a th ird  party  in te rested  in  the  u tiliza tion  o f such  
m aterial/know ledge, b u t n o t involved in  th e  o rig inal nego tia­
tio n  o f  MAT. Given th e  n a tu re  o f th e  biodiscovery p ipeline, 
w h ich  m ay include m ultip le  stakeho lders ,5 it is crucial to  set 
clear te rm s o n  su b seq u en t tran sfe rs  from  th e  onset. In  th is  
respect, th e  coastal sta te  can  e ith e r choose n o t to  legislate, 
leaving th e  n ego tia tions free, o r it can  regu late  it, e.g. by 
im posing  a com eback  clause th a t w ould  oblige th e  u se r to  seek 
th e  co n sen t o f th e  source country  au th o ritie s  for each  new  
transfer. M onito ring  the  u tiliza tion  o f th e  genetic  resources is 
indeed  im p o rtan t for ABS im p lem en ta tion .

2.1.2 Benefit-sharing. T he b en e fit-sh a rin g  asp ec ts  o f  MAT 
are  c en tra l to  th e  n e g o tia tin g  p rocess. As m e n tio n e d  before , 
b en e fit-sh a rin g  does n o t only  im ply  m o n e ta ry  b enefits  (such  
as p ay m en ts  o f royalties), a n d  in d eed  in  m o s t cases th e  m a in  
ben efits  w ill be n o n -m o n eta ry . A nnex I o f th e  P ro toco l 
p rov ides exam ples o f v arious types o f  benefits , a n d  it is 
em p h as ized  th a t  ben e fits  sh o u ld  as m u c h  as  p o ss ib le  be 
d irec ted  tow ards th e  co n se rv a tio n  a n d  su s ta in a b le  use  of 
b iod iversity  (art. 9). T he sh a r in g  o f  re su lts , p a r tic ip a tio n  o f 
n a tio n a ls  in  p ro d u c t d eve lopm en t, c o n tr ib u tio n s  to  ed u ca tio n  
a n d  tra in in g  in  th e  p ro v id in g  coun try , techno logy  a n d  
capacity  tra n s fe r  are  som e o f  th e  m o s t co m m o n  b enefits  
cu rren tly  fo u n d  in  MAT. P a rtn e rsh ip s  a n d  co n trac ts  have long  
b een  cu s to m ary  p rac tice  in  th is  resp ec t, a n d  can  genera lly  
be co n sid e red  as b e s t p rac tice  fo r fu tu re  b en e fit-sh a rin g  
a g reem en ts .6’7
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2.1.3 Change o f intent. The biodiscovery process is a 
c o n tin u u m  w hich  o ften  beg ins w ith  accessing  MGR for basic 
research  pu rposes b u t m ay evolve in to  a com m ercially  driven 
process via  a n  app lied  research  phase . D elineating  each  o f these 
phases can  be difficult, however, identify ing th e  change o f in ten t 
is also  a n  im p o rtan t aspect o f MAT a n d  m u s t be considered . In  
th is  regard , a  two phase  app roach  m ay be recom m ended , as 
applicable: firstly n eg o tia ting  MAT as a  ‘basic research  agree­
m e n t’ w ith  th e  possib ility  to secondly  renegotia te  a ‘com m ercial 
developm ent ag reem en t’ w hen  there  is a change o f in ten t due to 
a  new  com m ercial in te rest a ris in g  from  the  research , an d  n o t 
only because a p a ten t w as ob ta in ed  o n  a p roduc t.6 Indeed , 
because certa in  p a ten ts  do n o t necessarily  en ta il com m ercial 
consequences, th e  g ran tin g  o f such  p a ten ts  m ay n o t have any 
effect on  th e  o rig inal b iop rospec ting  p e rm it if th e  o rig inal MAT 
w ere nego tia ted  to  provide for such  a  situa tion .

2.2 Com pliance requirem ents

The n eg o tia tion  o f clear a n d  legally certa in  MAT strongly 
influence th e  decis ions o f co m p e ten t n a tio n a l au th o ritie s  on  
w h e th e r to  g ran t PIC to  accessing  MGR. The co m peten t 
au tho rity  is th e  ad m in is tra tio n  ap p o in ted  by the  state  to  offi­
cially approve th e  p a rtn e rsh ip 's  MAT. The PIC shall be g ran ted  
in  a  w ritten  fo rm  th a t w ill eventually  acqu ire  th e  legal value of 
a n  in te rna tiona lly  recognized p e rm it (art. 17). T his p e rm it (or its 
equ ivalent) is th e  key d o cu m en t o f th e  ABS m ech an ism , as it is 
m e a n t to  en su re  legal certa in ty  for b o th  th e  u se r an d  the 
provider. It affords security  to  th e  provider, a n d  enab les th e  u ser 
to  prove it h a s  acqu ired  the  m ateria l legally a n d  can  th u s  
p rogress safely a n d  lawfully fu r th e r a long  th e  biodiscovery 
p ipeline.

T his is o f p a rticu la r relevance for th e  u se r since th e  Nagoya 
P rotocol requ ires  th a t th e  pa rtie s  provide for m easu res en su rin g  
th a t genetic  resources b e in g  u tilized  w ith in  th e ir  ju r isd ic tio n  
w ere acqu ired  in  com pliance w ith  th e  p rovider's ABS leg isla tion  
(art. 15). T herefore benefit-sharing  ag reem en ts  are  n o t sim ply 
a n  eth ica l p ractice, b u t are a legal ob liga tion  w ith  all th e  rele­
van t consequences in  case o f non-com pliance . P o ten tia l 
consequences are: su sp en sio n  or even cessa tion  o f the  b io ­
discovery process, fines, inab ility  to apply  for a p a te n t o r to 
com m ercialize, etc. It is no tew orthy th a t th e  E u ropean  U nion  is 
cu rren tly  e lab o ra tin g  a regu la tion  to en su re  th a t all u sers o f 
genetic  resources have com plied  w ith  the  dom estic  laws of 
p rov id ing  coun tries, before co n d u c tin g  any research  a n d  
developm ent w ith in  th e  U nion.

2.2.1 Com petent national authorities (CNA). O ne o f the 
consequences o f the  above described  b ila tera l ABS app roach  is 
th e  involvem ent o f sta te 's  co m peten t au th o ritie s  in  th e  ap p li­
ca tion  process. The CNA m ig h t for in s tance  be a  d ep a rtm en t o f 
th e  source country 's M inistry  o f E nv ironm ent th a t is re sp o n ­
sible for g ran tin g  PIC. T his is in  fact the  case in  C osta Rica, 
w here th e  N ational C om m ission  o f B iodiversity M anagem ent 
g ran ts  th e  b iop rospec ting  p erm its  (w w w .conagebio.go.cr/). 
However, it m ig h t also  be th e  case th a t m u ltip le  p erm its  n eed  to 
be o b ta in ed  from  d ifferen t governm en t in s titu tio n s  in  o rder to 
get p roper PIC, as is for exam ple th e  case in  Kenya.8 It all

depends on  the  provider country 's legal an d  in s titu tio n a l set-up. 
C onsidering  MGR th e  s itu a tio n  w ith  regard  to  th e  CNA m ay 
again  differ. For exam ple, in  South  Africa, th e  CNA for te rrestria l 
b iop rospec ting  is the  D ep artm en t o f E nv ironm enta l Affairs, b u t 
for MGR th e  O ceans a n d  C oasts b ran ch  is co m p eten t,9 w hile in  
Norway it is the  M inistry  o f F isheries .10

R e tu rn ing  to  the  po ten tia l overlap betw een  th e  UNCLOS an d  
th e  CBD fram ew orks, w here a  sta te  h a s  im p lem en ted  m easu res 
w ith  respect to  bo th , it is im p o rtan t to  no te  th a t d is tinc t 
n a tio n a l au th o rities  m ig h t be co m p e ten t for d ifferen t aspects o f 
th e  sam e activity. The on u s is o n  th e  researchers to  en su re  th a t 
they  have con tac ted  all relevan t au th o rities  an d  estab lished  the 
p rocedu res w h ich  they  m ay be req u ired  to  follow  in  o rder to 
access MGR.

3 The UNCLOS and the Nagoya 
Protocol: overlapping frameworks for 
the collection of samples on site
The provisions o f th e  CBD an d  its Nagoya P rotocol apply to 
biodiversity  accessed  w ith in  th e  n a tio n a l ju r isd ic tio n  o f coastal 
sta tes. Since th e  UNCLOS gran ts  ju r isd ic tio n  to  coastal s ta tes up  
to  350 n au tica l m iles (nm ) from  th e  base lines, the  Nagoya 
P rotocol (w hich h as to  be im p lem en ted  in  respect o f the 
UNCLOS accord ing  to  art. 4) also  app lies in  these  m aritim e 
areas. A nd because b o th  legal fram ew orks set th e ir  ow n ru les to 
regulate  e ith e r ‘MSR’ (UNCLOS p a rt XIII) o r ‘U tilization  of 
genetic  reso u rces’ (NP art. 1), th e  situ a tio n  is likely to re su lt in  
th e  ap p lica tion  o f two d is tin c t p rocedu res for th e  sam e activity.

3.1 Marine scientific research under the UNCLOS

The UNCLOS g ran ts  various righ ts  to  th e  coasta l s ta tes 
dep en d in g  o n  th e  specific m aritim e  a reas (Fig. 2 for d e lim ­
ita tions). The te rrito ria l sea can  be com pared  to  th e  p ro longa­
tio n  o f th e  sta te 's  territory: m ean in g  th e  sta te  h as  full 
sovereignty over these  w aters w ith  all th e  d isc re tion  th a t it 
im plies, in c lud ing  th e  regu la tion  o f MSR (art. 2). But th e  ju r is ­
d ic tion  o f coasta l s ta tes over th e ir  n a tu ra l resources ex tends far 
beyond th e  12 n m  o f th e  te rrito ria l sea. Indeed , w ith in  the 
200 n m  o f th e  exclusive econom ic zone (EEZ) as w ell as on  the

C o n tig u o u s

T h e  High S e a s

Scale o f Rights

S o v e re ig n  r ig h ts  to  th e  w a t e r  c o lu m n S o v e re ig n  r ig h ts  toS o v e re ig n  T errito ry N o n a tio n a l  r ig h ts

Fig. 2 M ar i t im e  B o u n d a r i e s  in t h e  UNCL O S.  S o u r c e :  A rc t ic  C o u n c i l ,  
A rc tic  M arine  S h ipp ing  Assessm ent 2 0 0 9  R epo rt (T ro m s o ,  N o rw a y :  
2 0 0 9 ) ,  p. 52,  ava i lab le  at : w w w . p a m e . i s / i m a g e s / s t o r i e s / P D F _ F i l e s /  
A M S A _ 2 0 0 9 _ R e p o r t_ 2 n d _ p r in t . p d f .
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co n tin en ta l sh e lf (CS) w h ich  can  be up  to  350 n m , th e  coastal 
sta te  is g ran ted  exclusive righ ts, w h ich  m u s t be d ifferen tia ted  
from  sovereignty in  the  sense th a t su ch  righ ts only apply to 
specific activities {i.e. p ro tec tion  o f  th e  env ironm en t, o r the 
exp loration  an d  exp lo ita tion  o f n a tu ra l resources).

O ne o f th e  righ ts  g ran ted  to  th e  coastal s ta te  re la tes directly 
to  MSR. Indeed , th e  coastal s ta te  h as to  be no tified  six m o n th s  
in  advance o f  any MSR pro ject req u irin g  access to  its EEZ or CS. 
It also  h as th e  rig h t to  requ ire  th e  partic ip a tio n  o f  n a tio n a l 
observers in  th e  p ro ject (art. 248). Because th is  p rocedure  is 
m ore re la ted  to  the  superv ision  o f th e  traffic a n d  ongo ing  
activities w ith in  n a tio n a l ju r isd ic tio n  th a n  to  th e  regu la tion  of 
access to  resources for any app lied  purpose  a n d  exploitation , 
th e  co m p e ten t au tho rity  responsib le  for g ran tin g  th e  au th o ri­
za tion  is o ften  th e  navy. For instance , in  Chile th e  Office o f  the 
C om m ander-in -C hief o f th e  Navy g ran ts  the  au th o riza tio n  
follow ing co n su lta tio n  w ith  th e  Navy H ydrographic a n d  
O ceanographic Service.11 C onsen t from  th e  coasta l sta te  is easily 
acqu ired  since one o f th e  UNCLOS objectives is to  p rom ote  
MSR, an d  the  sta te 's  co n sen t shou ld  always be g ran ted  ‘u n d e r 
no rm a l c ircum stances’ (art. 246).4 Even th o u g h  it is beyond  the 
scope o f  th is  article to  d iscuss w h a t can  be co nsidered  as 
ab n o rm al c ircum stances, it is no tew orthy  th a t th e  d iscretionary  
pow er o f  th e  coastal s ta te  to refuse th e  access o f a cru ise 
cam pa ign  to its w aters in  cases w here there  m ig h t be a  ‘signif­
ican t effect’ on  th e  exp lo ita tion  o f n a tu ra l resources (art. 246).

3.2 In s itu  m arine genetic resources under the Nagoya 
Protocol

Since s ta tes  have sovereignty over the  n a tu ra l resources fo u n d  
w ith in  th e ir  ju r isd ic tio n  u n d e r  th e  CBD, it is very im p o rtan t to 
refer to  th e  C onvention  a n d  its Nagoya P rotocol toge ther w ith  
th e  UNCLOS to  u n d e rs ta n d  w here th is  ju r isd ic tio n  extends. 
W ith in  th e  200 n m  lim its  o f th e  EEZ a n d  CS it is clearly sta ted  
th a t th e  coastal sta te  h as ju r isd ic tio n  over all ‘n a tu ra l 
re so u rces’ (art. 56 & 77). However it is w o rth  m en tio n in g  th a t 
th e  ju r isd ic tio n  o f  sta tes can  som etim es ex tend  u p  to  350 n m  
(art. 77), a fter th e  ex tension  o f th e  CS w as su b m itted  to  the 
C om m ission  o n  th e  L im its o f  th e  CS (Annex II). At p resen t, only 
18 s ta tes have acq u ired  such  ex tended  rig h ts  (w w w .un.org/ 
dep ts /lo s/clcs_new /clcs_hom e.h tm ). T hese rig h ts  g ra n t sta tes 
ju r isd ic tio n  over the  ‘seden tary  species’ (ben thos) o f th e  seabed  
th e re in . However, for th e  w ater co lu m n  above th e  ex tended  CS 
th e  freedom  o f th e  H igh Seas app lies. T herefore, if  b en th ic  
o rg an ism s are sam p led  from  th e  seabed  w ith in  su ch  ex tended  
ju r isd ic tio n , th e  ap p ro p ria te  co n sen t o f th e  coastal sta te  m u s t 
be sought.

C onsequently , w hat sho u ld  be b o rne  in  m in d  is th a t PIC a n d  
MAT are req u ired  for any activity re la ted  to  MGR u p  to  200 n m  
(w ater co lum n) o r 350 n m  (extended CS), an d  th a t th e  sole 
au th o riza tio n  o f con d u c tin g  research  w ill n o t be sufficient. Two 
perm its, p robab ly  g ran ted  by d ifferen t au th o ritie s , m ay  th e re ­
fore be requ ired : a n  au th o riza tio n  to  conduc t m arine  research  
w ith in  the  coasta l s ta te 's  ju r isd ic tio n  an d  a pe rm it to  access a n d  
utilize MGR. However, it is n o t clear w hen  MSR becom es b io ­
prospecting , a n d  w hen  or, to  w h a t extent, th e  com m ercia l in ten t

becom es decisive for th e  defin ition  o f th e  activity. To fu r th e r 
com plicate m a tte rs  n a tio n a l leg islations im p lem en tin g  the 
P rotocol could  well provide d ifferen t answ ers to  th is  questio n  
from  one coun try  to  an o th e r, as several ‘d efin itions’ o f  b io ­
p ro spec ting  exist globally. It is th u s  probably  safest to  system ­
atically en te r in to  a re la tio n sh ip  w ith  a  p a rtn e r from  th e  source 
country  an d  inc lude  a change o f  in ten t c lause, i.e. to  foresee any 
su b seq u en t an d  u n p la n n e d  fu ture  com m ercial exploitation .

Concluding remarks
A lthough th e  Nagoya P rotocol is a  new  legally b in d in g  in s tru ­
m e n t w h ich  w ill certain ly  ad d  adm in istra tive  layers to  the 
conduc t o f  MSR a n d  re la ted  b iop rospec ting  activities, it w ill also 
b rin g  m ore legal certa in ty  to  th e  biodiscovery p ipeline  and , 
th ro u g h  th e  n ego tia tion  o f ag reem en ts , avoid th e  m isap p ro ­
p ria tio n  a n d  m isuse  o f genetic  resou rces.12 In  th is  regard , all 
p arties  involved in  th e  value ch a in  o f th e  u tiliza tion  o f legally 
acqu ired  genetic  resources sho u ld  benefit from  th e  security  
th u s  p rovided a n d  p u rsu e  th e ir  w ork safely. To fu r th e r 
encourage good practice, we w ould  reco m m en d  th a t relevant 
scientific jo u rn a ls  m ay w ish  to  ad o p t a policy w hereby accep­
tance  o f a research  pap er w hich  re la tes to  the  access o r u tili­
za tion  o f a genetic  resource w ould  be co n tin g en t on  a  s ta tem en t 
en su rin g  com pliance w ith  existing  regu la tions.

It is w orth  m e n tio n in g  th a t, w hile w aiting  for th e  en try  in to  
force o f th e  P rotocol an d  th e  ra tifica tion  o f th e  parties, som e 
unce rta in tie s  rem ain . These are, am o n g st o thers, th e  rep a rti­
tio n  o f MGR in  areas involving several p rov id ing  sta tes o r in  
situ a tio n s w here th e  sam e MGR can  be fo u n d  w ith in  an d  
beyond n a tio n a l ju r isd ic tio n s . It is also  no tew orthy  to  em p h a ­
size th e  regim e o f th e  in te rn a tio n a l h ig h  seas an d  deep  seabed  
areas. A lthough s ta tes are obliged  to  d issem ina te  in fo rm ation  
a n d  know ledge from  MSR in  these  areas -  w h ich  cou ld  be 
com pared  to a fo rm  o f non-m onetary  benefits sim ilar to  those 
u n d e r th e  CBD an d  its Nagoya Protocol -  the  access to  genetic 
resources beyond n a tio n a l ju r isd ic tio n  rem ain s  free a t the 
m o m en t. T his is likely to  change in  th e  next decade as cu rren t 
d iscussions w ith in  th e  U nited  N ations G eneral A ssem bly appear 
to  be h e ad in g  tow ards the  possib le  e labo ra tion  o f a n  ad d itiona l 
ag reem en t to  th e  UNCLOS w ith  respect to  ABS o f MGR in  
in te rn a tio n a l w aters .4’13

Abbreviations

ABS Access a n d  B enefit-Sharing
Art. Article (of a  C onvention)
CBD C onvention  o n  Biological Diversity
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CS C o n tinen ta l Shelf
EEZ Exclusive Econom ic Zone
MAT M utually  Agreed T erm s
MGR M arine G enetic R esources
MSR M arine Scientific R esearch
PIC Prior In fo rm ed  C onsen t
UNCLOS U nited  C onvention  on  th e  Law o f the  Sea
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