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It is a great honor for me indeed to be able to participate in this most
prestigious conference, organized jointly by the University of Virginia and the
University of Stockholm. Before starting out I would like to take a minute to
sincerely thank the organizers for having invited me, and especially Professor
Said Mahmoudi for his kind invitations, which brought me to Stockholm more
than once during the last couple of months.

The celebration of the thirtieth anniversary of the adoption of the Stockholm
Declaration of the United Nations Conference on the Human Environment fully
deserves the special attention attributed to it by the present conference.’ The
Declaration is generally considered to be the first document that expressed a
general concern for environmental protection,” and has been labeled as the
“mother of all environmental declarations.™ As far as the law of the sea is
concerned, it laid the foundation for the principles later to be enshrined in the
United Nations Convention on the Law of the Sea,’ particularly in its Part XII
(Protection and Preservation of the Marine Environment). The importance of this
part of the 1982 Convention, which contains some rather innovative provisions,
has been described in the following way: “[N]o other part of the Convention
differs so radically from the Geneva Conventions of 1958 or more fully
exemplifies an altered sense of priorities.”’

The topic given to me, namely the coastal state perspective, fits perfectly into
this framework. Given the rather limited timeframe allotted to each of us, I
would like to narrow the topic even further to vessel-source pollution. This
choice is determined by about ten years of research conducted in the area in the
framework of the Committee on Coastal State Jurisdiction Relating to Marine
Pollution of the International Law Association,® where the present author served
as rapporteur.’ Instead of saying nothing about everything, I prefer to say at least
something about coastal state jurisdiction in the area of vessel-source pollution.
In this particular area, enhanced coastal state competence in offshore maritime
areas is indeed one of the main innovations introduced by the 1982 Convention.
The aim of my presentation today is to highlight some of these fundamental
changes and relate them back to the 1972 Stockholm Declaration in order to fully
appreciate the developments, which the latter has triggered in this domain.

I will first try to pinpoint some of these fundamental changes introduced in
the area of coastal state jurisdiction with respect to marine pollution. A
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distinction will be made here between the pre- and post-Stockholm Declaration
period. Secondly I will pay particular attention to one of the major conclusions
put forward by a decade of work of the ILA Marine Pollution Committee (1991-
2000), namely the rule of reference system as a method of progressively
developing international law in the area. This approach appears to be appropriate,
given the fact that the exact legal natures of the principles contained in the
Stockholm Declaration have themselves given rise to a very lively debate in the
specialized literature. After highlighting the progressive development of
international law undertaken by both these documents as well as the delicate
problems arising as a result of such development when related to the
contemporary sources of international law, some general conclusions will be
drawn,

DISTRIBUTION OF COMPETENCE IN THE
PRE- AND POST-STOCKHOLM ERAS®

In the area of vessel-source pollution, the pre-Stockholm period is
characterized by the so-called OILPOL Convention.’ The latter confirms
unconditionally the exclusivity of the flag state, even though some concerns
about such an approach were aired during the diplomatic conference leading up
to it.'” It contained no provisions on coastal state competence with respect to
enforcement against foreign ships. It did provide some port state competence in
this respect, even though the latter was not obligatory."’

Immediately in the wake of Stockholm Conference the Convention for the
Prevention of Pollution from Ships was adopted.'? It was later supplemented by a
protocol of 1978." The port state jurisdiction incorporated in MARPOL 73/78,
allowing for the inspection and even detention of foreign vessels, remained a
mere possibility."* Coastal states, on the other hand, received compulsory
prescriptive and enforcement jurisdiction with respect to foreign ships in their
territorial seas.” The latter could be effected either by instituting legal
proceedings or forwarding the files of the case to the flag state.'® The mandatory
nature of this latter system brought the convention beyond existing customary
law at that time.!” The conclusion remained, however, that the flag state retained
a quasi-monopoly on enforcement powers.'® Coastal states were therefore often
left in the cold with very little hope for redress, even if a polluting ship had been
caught red-handed—usually at considerable expense to the coastal state.'

One had to wait for the 1982 Convention to witness some fundamental
changes in this respect. For the first time a true port state jurisdiction saw the
light of day,* radically broadening the enforcement powers which had existed
until then.”’ Coastal states also received a well-defined and enlarged jurisdiction
relating to prescriptive as well as enforcement competence, especially with
respect to the exclusive economic zone.” Since both of these novelties detracted
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from the well-established principle hitherto in operation, namely the exclusive
competence of the flag state, it should not come as a surprise that the articles in
question are carefully drafted and rather complex in nature.” Though some
authors have even gone as far as submitting that flag state jurisdiction has been
dethroned by the coastal state,” the fact remains that a first detailed analysis of
state practice in this respect demonstrates that coastal states still appear hesitant
to make effective use of this new competence granted by the 1982 Convention.”

PROGRESSIVE DEVELOPMENT OF INTERNATIONAL LAW
AND ITS SOURCES

The 1972 Stockholm Declaration stirred up heated debate in the legal
literature as to its exact legal nature. Formally, it represented the outcome of a
United Nations Conference and was adopted by a vote of 103/0/12.%
Substantively, it was a rather unusual document. G. Palmer described it as
follows:

In some respects the declaration was a masterpiece of international
drafting. It wove the politics and the principles together in a web so tight
it would not unravel. The preambular language was uplifting, and the
declarations of principles ringing; but they marched together in matched
pairs. The declaration was also a wish list of items that were inconsistent
with one another and the overall result was to some extent intellectually
incoherent.”’

No wonder that the exact legal status of such a document gave rise to
differences in the legal literature. Most contemporary authors classify it as so-
called soft law. Even though strictly speaking the principles contained in it are
not legally binding, they nevertheless do tend to influence the behavior of states.
In his latest textbook on international law, A. Cassese puts it as follows: “They
are much less than binding legal rules but much more than simple desiderata of
individual States or organizations.””® In a recent book on environmental law, F.
Morrison comes to a similar conclusion based on the concept of soft law: “They
are neither specific enough nor authoritative enough to establish a firm legal rule,
yet they articulate a kind of obligation for the members of the international
community.”*

More extreme positions can be found as well. It might suffice in this respect
to refer to two authors who published in one and the same authoritative
international law journal during the early 1980’s. On the one hand, J. Charney
stated in an article on the relationship between technology and international
negotiations that conferences such as the 1972 Stockholm Conference constituted
a more promising vehicle for law development than, for instance, General
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Assembly resolutions.* This statement fits into the larger idea of “universal law”
as further developed by this author in several of his writings. On the other hand,
however, P. Weil qualifies the 1972 Stockholm as a “non-normative act”
possessing “sublegal value” which is neither soft nor hard law for it is “simply
not law at all.”' In other words, according to this author, such declarations have
even less persuasive force than resolutions of the General Assembly.”

During the work of the ILA Marine Pollution Committee, which had taken
the position that no new general international convention amending or replacing
the 1982 Convention was necessary and which therefore concentrated its efforts
on suggesting basic rules of interpretation followed by commentaries,” a
problem of sources arose. The latter related to the so-called rules of reference
found in the 1982 Convention with respect to vessel-source pollution, namely
“generally accepted international rules and standards” and “applicable
international rules and standards.” The former is usually encountered with
respect to prescriptive provisions in the 1982 Convention relating to coastal and
flag states, but never with respect to port states. The latter concept concerns
enforcement provisions relating to coastal, flag and port states indiscriminately.

It appears appropriate here to refer back to a number of conclusions of the
ILA Marine Pollution Committee in this respect. First of all, Conclusion No. 2,
entitled “The Meaning of the Concept of Generally Accepted International Rules
and Standards,” can be mentioned. It states:

Based on the drafting history of the notion of generally accepted
international rules and standards, as it first appeared in the 1958 Geneva
Convention on the High Seas, the application of this concept to the
environmental sphere in the 1982 Convention is believed to retain the
same ultimate objective, namely to make compulsory for all states
certain rules which had not taken the form of an international convention
in force for the states concerned, but which were nevertheless respected
by most states. Generally accepted international rules and standards
cannot be equated with customary law nor with legal instruments in force
for the states concerned. Generally accepted international rules and
standards, instead, are primarily based on state practice, attaching only
secondary importance to the nature and status of the instrument
containing the respective rule or standard.*

This conclusion highlights the origin of the “generally accepted international
rules and standards” rule of reference, clearly indicating that the TLA Marine
Pollution Committee started from the premise that the latter could not simply be
read to mean customary or treaty law because if that would have been the
ultimate objective of the drafters of the 1982 Convention, they could have easily
relied on other, much more simple and widely known reference techniques often
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encountered in contemporary agreements. The Explanatory Note attached to this
conclusion also emphasizes that the determining factor is the subsequent general
acceptance of the concrete rule or standard itself, not of the legal instrument in
which it might possibly be incorporated.*

Secondly, Conclusion No. 6, entitled “The Pacta Tertiis Principle and the
Rules of Reference in the 1982 Convention with Respect to Vessel-source
Pollution” deserves to be reproduced in full, because it touches the Very essence
of our present discussion.

By becoming a party to the 1982 Convention, states ipso facto accept the
legal technique of law-making by reference inherent in the very notion of
generally accepted international rules and standards. This implies, on the
one hand, that coastal states that are parties to the 1982 Convention may
enact national laws and regulations up to a level not exceeding
international rules and standards that are generally accepted. Flag states
bound by the 1982 Convention, on the other hand, incur the obligation to
prescribe in their national legislation norms that at least reach that same
level. The way in which these international rules and standards find
expression, as stated in Conclusion No. 2, is only of secondary
importance. Even in the hypothesis that the concrete international rules
and standards referred to are of a conventional nature, the question
whether that state is a party to the convention containing a particular
international rule or standard becomes irrelevant for the state in question
to exercise prescriptive jurisdiction, as long as that rule or standard is
generally accepted. Since, in accordance with Conclusion No. 4,%
generally accepted international rules and standards are included in
applicable international rules and standards for states party to the 1982
Convention, the above submissions also apply with respect to
enforcement jurisdiction, be it in an indirect manner. Consequently, flag
states, coastal states and port states can enforce concrete international
rules and standards that are generally accepted irrespective of the form
they have taken. In the hypothesis that a concrete international rule or
standard is contained in a convention, it is therefore not only irrelevant
whether the coastal state is party to that particular convention in order to
prescribe such rule or standard, but it is equally irrelevant for the coastal
or port state implementing such a rule or standard whether the flag state
of that vessel committing the violation is party to it. This Conclusion
does not infringe upon the pacta tertiis principle, since the consensual
nature of international law is satisfied by the fact that states, party to the
1982 Convention, did agree to accept the rule of reference.”’
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The crucial question here was whether, through this mechanism of rules of
reference, non-parties to a particular convention, which contained such rules of
reference, could eventually become bound by these conventional provisions to
which they had never explicitly consented. The ILA Marine Pollution Committee
took a clear position by answering this question affirmatively.’® By softening the
edges of the consent requirement, this mechanism is believed, as one author put
it, to bring “the international community one step further on the way to
establishing a true legislative function in the field of maritime law.” The
Explanatory Note attached to this conclusion argues moreover that this method
appears to be a most appropriate way to develop the binding nature of
international law on non-consenting states, especially if the rules and standards
concerned are of a highly technical nature.*

Such a system can of course only work properly if the convention, which
contains the rule of reference, is widely adhered to. The rules of reference found
in the 1982 Convention are therefore believed to provide the international
community of states with an appropriate vehicle, firmly grounded in Art. 38 of
the Statute of the International Court of Justice, to accommodate the new stresses
placed on the system by the many accidents which have happened in this sphere
since the striking of the balance between coastal and flag states during the
negotiations leading up to the 1982 Convention. Similar rules of reference found
in the 1995 Fish Stocks Agreement41 are unfortunately not that effective for the
moment.** Indeed, as has already been written elsewhere, the principle contained
in that agreement has a similar effect.” According to that agreement, access to
fishery resources in a particular region of the high seas is restricted to States
which either are members of the competent subregional or regional fisheries
management organization, or who agree to apply the conservation and
management measures to be established by such organization, or in the absence
of such regional organization, participate in conservation and management
arrangements directly entered into by the interested parties.*’ By becoming a
party to the 1995 Fish Stocks Agreement, the reasoning goes, States beforehand
consent to accept and implement the measures established through these
organizations or arrangement, even though the exact content of these measures is
completely unknown to the state at the time it becomes a party to that agreement.
A similar line of argumentation can be sustained with respect to another novel
provision established by the 1995 Fish Stocks Agreement, according to which
ships may be boarded and inspected on the high seas by member states of an
existing subregional or regional organization or arrangement, whether or not the
flag state of the boarded or inspected vessel is a member of that organization or
participant in such arrangement.”” Even though the 1995 Fish Stocks Agreement
has recently entered into force,”® the apparent unwillingness of some major
fishing nations to adhere to it seriously undermines its effectiveness in general,
and the novel provisions just discussed in particular, containing similar rules of
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reference as those found in the 1982 Convention with respect to vessel-source
pollution.

CONCLUSIONS

What conclusions can be drawn from these cursory remarks? To start with
the more general comments first, it cannot be denied that international
environmental law has changed drastically during the last couple of decades. The
Centre of International Law of the Vrife Universiteit Brussel had the privilege to
host the Interuniversity Foreign Francqui-Chair 2001-2002.*" The Chairholder,
Professor Emeritus Dermott Devine just delivered his keynote speech on the
occasion of the final conference, wrapping up his six months research period
devoted to the international regulation of marine living resources and pollution.*®
Addressing specifically the development of marine pollution law during the last
half of the twentieth century, he concluded:

Effectively, in less than 50 years we have gone from virtually nothing to
a situation where we have regimes (outline regimes in some cases)
covering the major pollution threats.”

In a gathering of environmental experts, it is admitted, this first conclusion might
not be very revolutionary.

Secondly, the above analysis clearly demonstrates that coastal states have
substantially gained in competence as far as vessel-source pollution is concerned.
At the same time, however, it must be kept in mind that state practice
demonstrates that until now these states have not yet fully applied this new
competence in practice.

Thirdly, and this might well be the most daring conclusion of all, it is
submitted that the rules of reference, found in this respect in the 1982
Convention, provide an interesting novel technique to develop international law
in this highly technical field. As suggested by the Final Report of the ILA Marine
Pollution Committee, states should rely more fully on this unique method to
soften the edges of the strict consent requirement of contemporary international
law. Because the 1982 Convention is quickly approaching the ultimate goal set
by its founding fathers, namely to establish an “international treaty of a universal
character, generally agreed upon,”’ this third conclusion takes on a special
importance. The high number of countries which are at present parties to the
1982 Convention, as well as their even geographical distribution, made it
possible for the Secretary-General of the United Nations in his most recent yearly
report on the oceans and the law of the sea to observe that “[t]oday, 20 years
after the adoption of the Convention, it is fast approaching universal
participation.”" This convention therefore lends itself perfectly well to an active
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use of its rules of reference on vessel-source pollution, especially since the legal
construction in question fully respects the pacta tertiis principle.

Finally, it is submitted that the chapter on the enhancement of coastal state
competence relating to marine pollution has not yet been closed. In an area of
law that develops very much by way of reactions to disasters,*” the lifetime of the
Committee witnessed many of them, including the Erika disaster on 12
December 1999 at a moment when its Final Report was being prepared.” Even
though France™ and the European Community” urged a swift response
immediately after that particular incident, it took two vyears for the latter
organization to adopt the so-called Erika I package.56 It appears appropriate to
conclude the present contribution by pointing to the Erika II package that is at
present still in the plpelme Besides the proposed estab]:shment of a European
Maritime Safety Agency’’ and a European Oil Pollution Fund,”® the introduction
of an obligatory system of black boxes and automatic identification systems on
board vessels entering European Union waters is also at present being
envisaged.” Needless to say, the latter will once again further enhance the
competence of the coastal state. A common feature of both packages, however,
appears to be the close interpiay between the national, European, and
international levels in trying to arrive at a generally acceptable compromise. This
was already predicted in tempore non suspecto,” was clearly confirmed by the
close interplay between these different levels in the phasing out of single-hull oil
tankers, and is now being confirmed with respect to the timing of the
introduction of black boxes and automatic identification systems.
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